The breaking of the cycle December 2010 CM 7972

A reply from the South Eastern Circuit 

Introduction

1. The South Eastern Circuit 

The committee appointed by the South Eastern Circuit of the Bar has considered the ‘Breaking of the Cycle’ paper. It is clear the report is a mixture of aims, history, ambition and proposals. The proposals are distributed throughout the MoJ document, so this reply collects the linked proposals together and then arranges them in a, hopefully, logical order. To answer the questions posed in the paper would be a mammoth task requiring over 100 pages. With the aim of providing the greatest assistance this paper seeks simply to identify the proposals and to comment on them. The reply also seeks to identify key areas not addressed in the report and address them.
General matters

2. Breaking of the cycle

Presumably ‘Breaking of the Cycle’ means breaking the cycle of reoffending. Strangely this issue is not specifically addressed in a section. However the phrase is apt to describe the need to change the MoJ’s method of introducing reform. Effectively running and improving a criminal justice system is similar in needs to running a large railway network. Each is highly complex, with a large number of component parts which interact with each other. When they interact they can cause surprising and very damaging consequences. An example for the rail network is, when there is a very minor design fault with the signalling system, large numbers of people can be killed. An example for the criminal justice system is when one piece of legislation does not properly fit with another. The result then can be release provisions with huge anomalies and injustices will develop, ensuring that the periods people serve will be both too short and too long. Another example is, when domestic legislation fails to take into account European Rights issues, money will be thrown away on needless litigation and compensation. Also there is likely to be uncertainty and injustice. 

Running a railway network is similar to running a criminal justice system. The issues and requirements for the proper administration of a railway network, in outline, are similar to those for a criminal justice system. We compare the two to assist with the needs of the criminal justice system. 

Both a railway network and a criminal justice system require a great deal of public money which should be used efficiently. Each has suffered from poor decisions in the past. In neither system can politicians or civil servants design the component parts. They have neither the adequate knowledge of the current system nor the experience of how the systems actually work. Each system fails when there are continual ill-considered amendments. Each fails when there are piecemeal amendments. Each fails when decisions are made for political reasons rather than operational reasons. 

Over the last twenty years the criminal justice legislation has been a catalogue of disasters. The same approach has been applied. Virtually every Act has made the law worse. The changes have been characterised by:

a) A failure to bring in professionals to design the changes. Academics can never produce a satisfactory legislative system because they have an insufficient grasp of what actually happens at the first instance court level and appeal level. They can predict what happens but can never have experience of how each side and the defendant may choose to operate any system. 

b) Political considerations overriding practical considerations.

c) There being no overall strategy. 

d) Spin being considered more important than substance. 

e) There being no long-term plan.

f) Professional warnings being ignored with disastrous consequences.

g) A torrent of unnecessary legislation has been enacted. The Acts are too long, too complex and most of the subject matter should be dealt with by secondary legislation or through Rules or Practice Directions.

h) Cost decisions being taken for the short term rather than looking at the long term.

i) There being an obsession with statistics which are a very limited tool for designing programmes. 

j) Good community programmes being set up at considerable cost only to have their funding withdrawn. 

k) Very considerable sums of public money being wasted. 

The ‘Breaking of the Cycle’ should be the breaking of the cycle of failed changes and breaking the cycle which is used to produce change. There needs to be an acceptance of the core principles namely: 

1) There must be a long-term plan of at least 10 years. 

2) Professionals must be involved at every stage. 

3) Political considerations must not be allowed to outweigh the merits of reform. 

4) Reforms must be costed properly. 

5) If statistics are used they must be interpreted impartially on mathematical principles. 

6) All piecemeal proposals (like these proposals) must end. Each component part that is to be amended must be subject to long and careful consideration as a whole. 


The first step will be to create a pool of practitioners to advise the ministry at the initial stage. This would save millions of pounds.  

3. The spending cuts and asset seizure

The report Our proposals will achieve (spending cuts) through a greater focus on protecting the public by rehabilitating criminals and turning them away from a life of crime. 

Our response There is very little mention of the spending cuts in this paper. However, the previous cuts in spending have had a devastating effect on the criminal justice system. The Treasury have introduced a percentage cut system so as to ‘share the burden’. The problems of this can be seen with the CPS which has had an increased case load over the last few years and the series of cuts have meant it operates far below the minimum standards the public are entitled to expect. Victims are appalled when cases are not properly prosecuted or, for financial reasons, not prosecuted at all. In many areas untrained, unqualified non-lawyers try to present cases and spectacularly fail to deliver minimum standards. Lawyers are invited to present a list of cases at the Magistrates’ Court without any time to read them and have no permission to settle cases resulting in large amounts of court time and public money being wasted. 

Many of the proposals in the ‘Breaking of the Cycle’ paper appear to be cost driven although the cuts are hardly mentioned in the paper. To provide a properly functioning criminal justice system the system has to be properly funded. For there to be suitable punishment in the community as an alternative to prison, the community alternatives have to be properly funded. Cuts that are too deep can cause serious damage and cause more money to be spent to put it right than the money that was saved. It is similar to the problems when Local Education Authorities cut back on school building repairs. The final repair bill, after the lack of repairs has caused far worse damage, will inevitably be higher than the money initially saved.
It seems generally accepted that cuts have to be made. The cuts will have the greatest impact on the areas covered by this MoJ report. 
It is suggested that the sole proposal in the report which mentions the cuts (see above) will not provide sufficient funds. Specific programmes are liable to be cut, or money is generated, or both, or the budget for the criminal justice system is ring-fenced. It is suggested that the criminal justice system is a strong candidate for having its funding ring-fenced.

The best approach is to adopt business practices. Businesses avoid having their core business sectors damaged. The first step is to work out where wastage can be eliminated. Within the public sector an obvious target for the authorities is the estimated £21 billion stolen in public sector fraud (as estimated by National Fraud Authority, see their 27 January 2011 report). There is clearly very significant government waste and that should be used to fund core services. Good business practice should be used to determine which core programmes must be protected and which need not be and then to concentrate on the core programmes. We suggest a similar approach for government is appropriate. The criminal justice system is such a core service that has to be properly funded. 

We further suggest that the MoJ should look to ways of raising revenue by using the criminal justice system. The area that would provide very significant revenue is the money criminals obtain though crime that is not seized. Reports to NCIS identify tens of billions of pounds of criminal money and there is hardly any effort made to seize it. A scheme to seize the money for the benefit of the community would be remarkably easy to set up. With a civil standard of proof, the engagement of agents to organise the collection, and special court rules, the necessary seizure orders could be both fair and speedy. 

The Circuit would be keen to advise on how these changes could be made. 

4. Simplifying the sentencing system 

The Report The sentencing framework has developed in a piecemeal fashion which has left it overly complex, difficult to interpret and administer, and difficult for the public to understand. We will a) create a simpler, sentencing framework b) move all offenders to a single sentencing framework and c) remove elements of the law that unhelpfully fetter courts’ discretion (pages 49-50).

Our response Proposals a) and c) are welcome although lack any specifics. Proposal b) fails to take into account the current system, fails to address the need for each part of the sentencing system to be tailor-made and lacks any specifics. Currently we have a single sentencing framework so the proposal is hard to understand. 

The report is right to stress the problems of the needless complexity of the system. We estimate that 90% of the current legislation is counter-productive. Most of what is contained in legislation is either not required or should be in court rules or Practice Directions. Most of the prescriptive orders are unnecessary and they should be converted to one simple order. IPP and release provisions are examples of legislation urgently needing reform. They have become a legislative nightmare. 

5. Hate crime

The report We will replace the current list of groups which attract the statutory aggravating factor in sentencing for hate crime with a general aggravating factor where the offender demonstrates hatred or hostility to a particular group (para 172). 

Our response The proposal is welcome. The hate crime list has been unsuccessful as inevitably offences will be left out and juries have been very keen to acquit in these aggravated crimes. However there is no need for a replacement for the hate crime factor as it is already part of sentencing law in the guidelines. All proposals must be considered against the diversity aims and a more wide ranging set of proposals is needed. The Government should ensure that all proposals are diversity compliant. 

6. Paying providers by results 

The report We need to determine the payment mechanism for rehabilitation. To do this we need to determine:  those offenders for whom it is appropriate to apply payment by results; how to measure reoffending; and how to measure success. The principle of our approach is to create a simple measure which is easy for the public to understand and encourages providers to deliver the right outcome. We think there is a good case to exclude the management of offenders who pose a high risk to the public from a payment by results approach, given that the focus of the supervising agencies participating in the Multi-Agency Public Protection Arrangements - involving prison, probation, police and others,  is on managing effectively the risk of harm which such offenders present. We think there may be a case for excluding these types of offender from the payment by results approach so that innovation is targeted at the most problematic offenders (para 151). Perhaps the truest measure of whether an individual offender has been successfully rehabilitated is whether they have been convicted, cautioned or given a Penalty Notice for Disorder for a further offence. However, we also want to incentivise providers to focus their effort more on those who are most likely to reoffend frequently. This would suggest focusing on the overall number of offences a group of offenders have committed rather than on a measure which just focuses on individuals (para 153). Prisons will increasingly move to similar arrangements as Probation Trusts with greater discretion on how they deliver rehabilitation interventions, and revised performance arrangements. There will always be a need for some central management of prisons and a need to ensure capacity across the whole prison estate is used effectively. It will remain critical to retain key standards around maintaining security and decency. Our ambition nonetheless is to increasingly connect the prison system to local communities (para 163). The National Offender Management Service will be reformed and significantly slimmed down through replacing the existing regional structures with a leaner functional approach. This functional model will support commissioning of services; management of public sector prisons; management of contracts with Probation Trusts, private and voluntary and community sector providers; and delivery of national operational services. The new commissioning function will retain central oversight for commissioning in the short term, but this responsibility will increasingly be devolved to local commissioners to get the best responsiveness to local needs, to drive out cost and to enable smaller community-based organisations to participate fully. In the interim we could require main contractors to involve small, local organisations to ensure an integrated approach at local level. This model will be developed over the next two years (para 164). 

Our response If set up, these will fail. They are difficult to construct, hard to administer, divert resources, are costly to run and do not necessarily provide any incentives. All that happens is the wrong sort of providers are attracted and they learn how to ‘play the system’. 

7. Youth justice 

The report We will encourage Youth Offending Teams to improve the quality of work with parents including through greater use of parenting orders where parents will not face up to their responsibilities; simplify out-of-court disposals; and increase the use of restorative justice (page 67).

We will give police and prosecutors greater discretion in dealing with youth crime before it reaches court. We propose to end the current system of automatic escalation and instead put our trust in the professionals who are working with young people on the ground (para 236). 

We will address the extensive use of remands to custody in the youth justice system, introduce a single remand order for all under 18s making local authorities gradually responsible for the full cost of court ordered secure remand; amend the Bail Act 1976 to remove the option of remand for young people who would be unlikely to receive a custodial sentence; propose that Youth Offending Teams establish new compliance panels to support young people in complying with their sentences; and address breach of detention and training orders by returning young people who breach to custody, even if their detention and training order has expired (page 70). 

To remedy this we propose that Youth Offending Teams establish new compliance panels. The panels would review an offender’s case, consider the totality of the order and the action taken to gain the offender’s compliance with their order, and advise the responsible officer of their view on the appropriate response to the breach (para 243). The current remand legislation for young people consists of a mixture of different frameworks for deciding where a young person is remanded and who pays, depending on the young person’s age and gender. This needs simplifying. To achieve this we propose to create a single youth remand order for 12–17-year-olds. This would, gradually and with an associated transfer of funding, transfer the full costs of all remand to local authorities. Placements of remanded young people would still be commissioned and managed centrally and the local authority would be charged for this service, (para 246). 
We also propose to reform Detention for Public Protection in line with the reforms for adult Indeterminate Public Protection sentences and ensure that any reform to the Rehabilitation of Offenders Act outlined will apply to young people (para 250). 

Our response There are too many young people sent to prison and held unnecessarily on remand. Community alternatives must be sought and we endorse the proposals. Locking young people up with other young offenders can only increase the likelihood of reoffending. YOI and the like are still seen as finishing schools for offending behaviour and lead to unhealthy relationships with more experienced offenders. Prison for young people should be reserved for those who are a real danger to society and those where alternatives have failed. The lack of a mentor figure or role model in a young person’s life can be a precipitating factor in offending and the continual cycle of offending. Working with and/or blaming parents is naïve and expensive. The parents of offending youths often lack role models themselves and sometimes whole areas can be affected. There needs to be wider investment in deprived areas and failing schools. Young people from chaotic households need after-school facilities and safe havens in order to complete home-work. The effectiveness of Parenting Orders is indicated by how often the court thought an order would help. In 2008 only 58 orders were made.
 In 2009 this fell to 37 orders. 

Sport and physical exercise is a particularly important feature of any youth programme. It instils a sense of much needed discipline.
Drafting the youth rehabilitation programmes to ensure that they are diversity compliant is a difficult exercise. A useful step would be to ensure that all programmes require the offender’s consent. This would have other advantages as it would ensure that the courts would not order unsuitable programmes or orders where there is little or no prospect of them being complied with. Current legislation is too prescriptive and restrictive and the programme conditions should be transferred to the provider, the Probation Service. 

8. A simpler framework for out-of-court disposals 

The report This is dealt with at para 217 onwards of the report. 
Our response Increasingly, the out-of-court system has dealt with people when they should be dealt with in court. It is believed this is because of lack of funding and resources. Dwelling burglars should always go to court. There is a lack of understanding how damaging commercial burglaries can be where they put small businesses in peril. Many people would prefer their house to be burgled than their business put in peril. Those who cause serious injury should always go to court. A court appearance has the advantage of underlining the significance of offending while a caution etc. often encourages offending, because it creates a dangerous message, ‘nothing much is going to happen to you.’ Court attendance means the decisions are taken judicially and not administratively and notification etc. is triggered. There are more convincing arguments for a reduction of out-of-court disposals rather than an increase in out-of-court disposals. The CPS, which should be a protector of the public interest, frequently encourages unsuitable out-of-court settlements because they lack the funds to prosecute matters that should be prosecuted. Consequently there should be a reduction in out-of-court disposals.  

9. Diversity

It is noted that there is no mention of diversity. Each of the proposals should be considered to see whether it is diversity compliant. 
Our proposals and comments are made in the other paragraphs of this reply. 
The Circuit sees the strength in schemes similar to the ‘Pre-trial Diversion Program’ in the United States. Where appropriate, defendants are diverted onto the programme before they are charged. If the programme is completed successfully then no charge is ever recorded, or if they are charged the matter is dismissed. If they do not complete the programme then they are prosecuted in the normal way through the courts. 

 Its objectives are in tune with those of the government and are as follows:
a) To prevent future criminal activity among certain offenders by diverting them from traditional criminal processing and into community supervision.   
b) To save financial resources that are wasted in prosecuting such offenders through the normal court process. 
c) To provide where appropriate, a vehicle for restitution to victims of crime.
10. Mentally disordered offenders

The report The problems are discussed from para 124. 

Our response It is noted that there are no concrete proposals. This is regrettable. Unfortunately what needs to be done is expensive and the real problem is that many valuable projects are being cut back. The issues are exceptionally complicated and without adequate funding the long-term costs can be considerable. This is because there are serious cost implications when mentally ill/vulnerable people are not treated properly. In some cases this can lead to the commission of serious crime. 

Funding must be long term. 

The Circuit looks forward to a paper being prepared just on this subject. 
11. Supporting offenders addicted to drugs and alcohol
The report We must ensure that more drug misusing offenders fully recover from their addiction and that they do not take drugs while they are in prison. To achieve this we are proposing to (i) reduce the availability of illicit drugs in prison and increase the number of drug-free environments; (ii) introduce pilots for drug recovery wings in prisons; (iii) work with the Department of Health and other government departments to support the design and running of pilots to pay providers by the results they deliver in getting offenders to recover from their drug dependency; (iv) test options for intensive community based treatment; and (v) learning the lessons from the approach to managing women offenders and apply them more broadly (page 27).

Our response The proposals, although broad, are welcomed. Dependency on illicit drugs fuels crime. On the most basic level, there are those thousands of people per year who are charged with drug offences, from simple possession to social and commercial supply, to importation. Offences are committed to fund drug habits. Most of these offences are offences of dishonesty: theft, handling, burglary and even robbery. There are also those offences which are committed because the offender is suffering from the effects of drugs. These are often offences of violence and public order. Thus, any proposal to ensure that offenders who misuse drugs fully recover from their addictions is to be commended. The report opines that ‘there has been a large rise in the number of offenders entering treatment’. This is no doubt due to the widespread availability of Drug Rehabilitation Requirements which can be imposed as part of a Community Order or Suspended Sentence Order. 

DRR’s are not currently available for those who claim to have a dependency on cannabis. The report focuses on the problems associated with the current availability of drugs in prison, stating that ‘a recent study suggested that 19% of offenders currently in prison who had ever tried heroin had tried it for the first time in prison.’ If true, that is a worrying statistic. 
12. Reduce the number of foreign national offenders 

The report Foreign national offenders, unless they have a legal right to remain here, should be deported or administratively removed at the end of their sentence (para 224). 

Our response This is in force at the moment and is known as automatic deportation, see UK Borders Act 2007 s 32.

The report We also plan to change the law to provide for foreign nationals who are IPP prisoners to be removed from the UK at tariff expiry. We want to use simple and conditional cautions to divert from prosecution foreign national offenders who have committed certain offences on condition that they leave the UK.

Our response It would be wholly wrong to treat domestic prisoners more severely than foreign prisoners. Such a plan would not be diversity compliant. Such a plan would deal with the results of the misconceived legislation and not the cause. That would be wholly inappropriate. 
13. Rape crisis centres

The report We will reverse the decline in rape crisis centres by considering how to use the proceeds from the victim surcharge to give existing rape crisis centres stable, long-term funding and to establish new centres to address gaps in provision (para 74). 

Our response The change is the source of funding which is only an accounting change. There needs to be a commitment to full funding for this vital service. It should be funded centrally.
14. Female offenders 

It is noted there are no specific proposals about female offenders made (paras 104–107). This is very much regretted. The problems of girls and women being sexually trafficked is not addressed nor is the issue of mothers in drug exporting countries being exploited to convey class A drugs. Both need to be addressed and the Circuit would be keen to assist. It has long been recognised that the holding of vulnerable women in HMP Holloway creates serious problems. More attention is required. 

Sentencing procedures

15. Victim Impact Statements

The report We will give more victims the opportunity to make a personal statement to the court (para 74). We would like to ensure that victims whose cases reach court are routinely offered an opportunity to make a personal statement (para 77).

Our response This looks like a ‘feel good’ proposal. The reason not everyone is asked is lack of funding. It is suspected victims would prefer as a first step the crime to be investigated and then properly prosecuted. Neither is happening as it should because of lack of funding as so much of the police budget is being spent on terrorism. Victim impact accounts are often added to victim’s witness statements. Until there is adequate funding for the basic services there is no advantage to make any tinkering to the Victim Impact Statements which may, if implemented, divert funds from elsewhere. 
The courts have stated that care should be exercised with the reports. The Court of Appeal stated in R v H 1999 The Times 18/3/99 that, ‘statements from the victims will be approached with proper care. They necessarily reflect one side only of a complex situation’. We support that approach. We are aware Victim Impact Statements can be false, used to inflate compensation payments and weapons in matrimonial proceedings. 

The report Since the scheme’s introduction there has been widespread confusion about whether the personal statement is there to help courts understand the impact of a crime, to help relevant agencies assess victims’ needs, or to give victims a chance to express themselves (para 75). 

Our response Only those who haven’t read the Practice Direction (Criminal Proceedings: Consolidation) 2002 para III.28 could be confused. The purpose is none of the above. The purpose is to enable the sentencer to have a proper factual basis for sentencing and to enable the victim to know that their suffering etc. has been taken into account. 

We too consider that the police and victims do not fully understand the system. A one-page statement outlining the system should be drafted and given to each victim. We also feel that the scheme should be given a wider role and linked with the restorative justice system. Defendants should be made to understand the consequences of their crimes. Involving the victim in sentencing should be restricted. Sentencing should be decided by an impartial party with no emotional attachment, as this could lead to disparate sentences and treatment depending on the victim’s desire for the defendant to be punished.

16. Reform of the Rehabilitation of Offenders Act 

The report We are considering a) broadening the scope of the Act so that it covers all offenders who receive a determinate sentence, b) reducing the length of rehabilitation periods, c) producing a clearer, simplified classification of rehabilitation periods, with perhaps as few as two or three classes, and d) modernising and simplifying the language of the legislation (paras 107 and 115). 

Our response The Rehabilitation of Offenders Act 1974 as amended is one of the worst drafted pieces of legislation of all the criminal statutes and the rehabilitation periods are so complicated, judges in the Court of Appeal and the House of Lords have arrived at different answers as to what the length of a period was. The Act is ill-considered and over-amended. So proposal c) is welcome and overdue. The periods should be set out in alphabetical order in a table found in a schedule. 
Consideration should be given to extending the periods of rehabilitation. Someone who steals from their employer and receives a fine and a compensation order is rehabilitated after only 5 years. That provides little protection for a small businessman or businesswoman who wants to employ the offender 6 years later. The suggestion in the report that all determinate sentences should be open to rehabilitation lacks balance. Few would think a serial rapist who receives 25 years should ever be rehabilitated. If that person applies to a shop-keeper who runs a toy shop for employment, the employer should be entitled to ask the rapist to declare the conviction. There is clearly a balance between the need for rehabilitation and public protection from crime. It is suggested the MoJ report fails to properly consider that public protection. 

Consideration should also be given to the problems caused by the criminalisation of youth. One solution would be to introduce even shorter periods of rehabilitation for those aged under 18. This naturally causes problems for those who should be able to know the crimes job applicants have committed. It is a difficult and sensitive issue which needs to be considered separately in a paper just on this topic. 

The report We are also looking at how offenders with minor convictions a long time in their past, but who are subject to full disclosure of their convictions, might be treated (para 118).

Our response It is unclear whether this proposal relates to the Rehabilitation of Offenders Act 1974 or the Safeguarding of Vulnerable Groups Act 2007. If it is the former the Act should rehabilitate him or her and there is no problem. If it is the latter it is a matter that has been subject to adverse ruling at the European Commission of Human Rights and the issue would require specific proposals and a lengthy reply. 

17. Restorative justice 

The report Firstly, this is likely to involve using restorative approaches as a better alternative to formal criminal justice action for low level offenders where the offender and victim agree the outcome such as apologising, replacing stolen items, or making good any damage caused (para 79). Secondly, in instances where a court case is likely to lead to a fine or community sentence, we will explore how it could best be used at the charging stage. Here, restoration would be delivered as part of an out-of court disposal, for example as a condition attached to a conditional caution. This could result in the offender paying compensation to the victim, or making good their offence in other ways determined by the victim. This could prevent distress to the victim and deliver a suitable punishment (para 80). Thirdly, restorative conferences carried out pre-sentence for offenders who admit guilt and who agree to participate, could be reported to the court with the victim’s consent as part of pre-sentence reports. They could therefore inform the court’s decision about the type or severity of sentence handed down. In some cases, and for some offences, sentencing could be deferred pending successful completion of actions agreed (para 81). 

Our response On one occasion this scheme can be very effective. On other occasions it can be futile and waste police and Probation Service time. To work it needs adequate funds. It must always be remembered that the decision whether an offender should be placed on a scheme must be dealt with on a case by case basis on the merits without targets etc. This will help to eliminate the waste of time and money. 

18. Discount for a guilty plea

The report We are considering introducing a maximum discount of up to 50 per cent that would be reserved for those who plead guilty at the earliest stage (para 216). 

Our response Reforms in sentencing driven by a perceived aim in reducing costs invariably end in failure. The issues are complex. Different considerations would apply in sex cases than in tax fraud cases. Take the example of a serious drug importer who merits a 20-year sentence. If he received a 50% discount that would become 10 years. He would be released after 5 years. If he has spent 2 years on remand he would be released after 3 years. The 50% discount can be seen as too high. The reality at the moment is that the top end discounts are arguably too high. After 10 years one third off creates a very large discount and there is much to be said for the system that existed before the muddled Sentencing Guidance Council guideline when the discount tapered off to a lower figure at the top end of the sentencing ranges. Equally important is the cost saving of an early plea with the lesser anguish to the victim(s). Judicial discretion is important. The issues are so complex that this needs a separate paper with a detailed response. 

Sentences and court orders

19. Imprisonment for Public Protection 

The report We believe that indeterminate sentences of Imprisonment for Public Protection (IPPs) should only be available for the most dangerous offenders. We believe that there is a strong case for ensuring IPPs are restricted to the exceptionally serious cases for which they were originally intended. We intend to bring forward reforms in order to achieve that (para 189). This Government intends to restrict the sentence to those who would otherwise have merited a determinate sentence of at least 10 years (i.e. at least 5 years in prison and the remainder on licence). This change ensures that the sentence applies to serious rather than broad categories of crime and will capture very serious sexual and violent offenders. Offenders who no longer receive an IPP would instead receive a determinate custodial sentence for the crime for which they have been convicted which in serious cases would of course be very substantial. Courts would still be able to use the Extended Sentence for Public Protection which would lengthen the period for which offenders would be supervised upon release, and ensure that they can be recalled to custody if necessary. We think that this combination of IPPs in restricted circumstances and often long determinate sentences will enable us to plan rehabilitation more effectively in order to protect the public better (para 190). For an offender who has already been convicted of a serious offence, it can be extremely difficult to demonstrate minimal risk of re-offending particularly whilst the offender is living in the closed prison environment (para 191). 

Our response This is one of the key areas requiring legislative reform. It is exceptionally legally complicated. The acceptance of the flaws in the system is welcomed. The most important area to deal with is those currently subject to IPP who are often convicted of minor crimes and can be simply held indefinitely. This is because of the lack of courses so the prisoner cannot satisfy the rehabilitation criteria. The IPP subject requires a paper in itself. 

20. Sentencing in murder cases

The report A key part of simplification will involve Schedule 21 to the Criminal Justice Act 2003. However, Schedule 21 is based on ill-thought out and overly prescriptive policy. It seeks to analyse in extraordinary detail each and every type of murder. The result is guidance that is incoherent and unnecessarily complex, and is badly in need of reform so that justice can be done properly in each case (para 170).

Our response This is welcomed. The sentencing system for murder is wholly misconceived and is based on a system which can never produce consistency and, if followed, will invariably lead to the imposition of the wrong minimum term. Judges have had to circumvent the rules to stop the minimum terms being wholly unjust. It remains one of the most ill-considered and badly performing parts of the criminal justice system. It is hoped that the MoJ will work with the legal profession to reform it. 

21. Reforming the Suspended Sentence Order

The report We also propose to reform the Suspended Sentence Order. We are considering whether we should allow courts to impose a suspended sentence for a custodial period of longer than the current 12 months and providing a new choice as to whether or not to impose community requirements. This would give courts more discretion to make best use of suspended sentences, and to target resources spent on community requirements on those who would most benefit from them in respect of punishment and rehabilitation (para 197).

Our response Allowing a court to impose a suspended sentence for a custodial period of longer than 12 months would be welcomed. There is no reason, in principle, why custodial sentences which are longer than 12 months should not be able to be suspended. It is difficult to envisage, however, a circumstance where a court would feel it just to impose a suspended sentence without adding any sort of community requirement. At present, the court has a number of community based requirements it can attach to a suspended sentence: unpaid work, activities, programmes, prohibited activities, curfews, exclusions, residence, mental health, drug rehabilitation, alcohol treatment, supervision, and (where the offender is under 25) attendance centres. As long as it remains clear that any community based requirement does not need to run the entire length of the suspended sentence, it remains unclear as to why a court would not wish to impose any sort of punitive and/or rehabilitative requirement to a suspended sentence. However, consideration may like to be given to the provisions relating to breach of a suspended sentence which are currently governed by Schedule 12 of the Criminal Justice Act 2003. It seems an anomaly that where a court feels justified in passing a Suspended Sentence Order in the first place, there is effectively a presumption that it will be activated following a breach. The fallback position is that the community requirements are made more onerous. There is some support for saying that a) for a first breach, the presumption should be that the Suspended Sentence Order will continue. b) For subsequent breaches, it is submitted that the presumption should be to make the community requirements more onerous, with activation of the suspended sentence a measure of last resort (depending of course upon the gravity and/or number of breaches). However this would on balance be too prescriptive and would complicate sentencing. 
The reason why the 12-month limit was imposed was to reduce the number of suspended sentences which were imposed in serious cases. Court guidance and not rigid legislative restrictions would achieve this aim more effectively. In line with the welcome government policy to simplify sentencing law and widen judicial discretion, we support this reform to the length of the period that may be suspended. The need is shown by the Court of Appeal’s advice in R v Phipps 2007 EWCA Crim 2923, 2008 2 Cr App R (S) 20 (p 114), namely, where a court does not wish to pass an immediate prison sentence but the term suitable on breach is in excess of 12 months, the court should pass a Community Order and not a suspended sentence because in the former there is no restriction on the period that can be imposed on breach.  
22. Discount for time spent in custody

The report We intend to create a simpler way to calculate the impact of time spent remanded in custody on the time that should be served as part of a prison sentence and remove the burden from the courts to do this (para 171).

Our response The proposal to remove the burden from the court is very welcome. It would only require the repeal of the Criminal Justice Act 2003 s 240 and 240A. That would save many tens of thousands of pounds and hours of court time and appeal costs. All that would be required would be a simple provision for the sentencing court to be able to direct that so many days should not be deducted. It is essential that the principles for when this should occur should be in a Court of Appeal judgment or an amendment to the Criminal Procedure Rules. There is no ‘impact on time spent in custody’. It is assumed that the writer meant calculating the time deducted from the sentence for periods spent in custody. 

Simplifying the calculation is very difficult because the calculation becomes complicated when defendants are arrested for different offences at different times and their bail position varies. Where there are some convictions and some acquittals the calculation will inevitably be difficult. All these matters should be dealt with administratively. 

23. Greater use of financial penalties

The report The Government believes that more use should be made of fines and compensation orders both alongside community penalties and as stand-alone punishments. 

Our response We agree. However it is wrong to impose financial penalties where there is no hope of payment or it would damage the chance of rehabilitation. It is a more complex issue than would appear. 

24. Short sentences

The report We will not end short sentences, which remain an important tool for magistrates, particularly for recidivist criminals who have not responded to community punishments or fines (page 2). 

Our response We understand that a series of research papers and opinions indicate that the majority of short sentences are counterproductive and a waste of scarce prison resources. This has been confirmed by the Probation Service. It is easy to see why. We have been told that in certain parts of the country if a defendant is given 42 days on a Friday afternoon the defendant is released at 6 pm that day. This is because the prison is full and the governor of the prison has to use his release powers. Short sentences can destroy employment and terminate housing agreements. Short sentences can introduce prisoners to serious corrupting influences. 

The Circuit has previously submitted that short sentences should only be used where a defendant has breached an order. In those circumstances the sentence will need to be, following long-standing legislative provisions, the shortest period applicable. Although we agree that it is appropriate not to abolish short sentences we suggest the use of short sentences should be curtailed. As ever legislation would be inappropriate. A policy statement from the Lord Chief Justice after discussing the matter with the Sentencing Council would be a speedy method of achieving the right result and ensure the right words are used. It would also be inexpensive.  
25. Asset seizure

The report We also want to explore whether asset seizure could be used as a punishment in its own right. 

We believe seizing assets such as cars could be an effective punishment for offenders who are cash poor but still possess a certain level of assets. 

Our response The general principle is dealt with at para 2 of this response. The seizing of cars is routine and if greater emphasis is required it can be incorporated in a judgment from the Lord Chief Justice or a MoJ circular to sentencers. 

Asset seizure is a complex issue that requires a separate paper. The complexity of the issue can be shown by: the length of the Proceeds of Crime Act 2002, the difficulty the courts have in interpreting many of the provisions, and its general failure to seize assets.  

26. Compensation orders

The report We will encourage a much greater use of compensation orders so that more offenders make financial reparation, p 14, creating a positive duty for sentencers to consider making a compensation order if there is a direct victim who has suffered harm or loss.

Our response Without specifics there appears to be no change as sentencers are keen to make compensation orders and are obliged to give reasons where they don’t make a compensation order, Powers of Criminal Courts (Sentencing) Act s 130(3). The positive duty idea is misconceived as it would have to have so many exceptions it would be unworkable. Also, it would contradict with the other aim of this report which is to simplify the system. 

The report We will encourage courts to use compensation orders as a stand-alone punishment. 

Our response It is hard to see what advantage there can be in this proposal. A conditional discharge and a full compensation order is likely to be a more effective punishment. 

27. Victims’ surcharge 

The report We will extend the victims’ surcharge so that more offenders make financial reparation (page 14). We are considering extending the surcharge to other types of sentence and increasing the amount levied. Extending the surcharge could also ensure that the financial effect does not fall disproportionately on those committing less serious offences.

Our response The victims’ surcharge was always a political ‘feel good’ provision which was bound to fail. It has been a failure. Magistrates believe it to be unfair as it is arbitrary and lacking in discretion. The Magistrates’ Association had opposed the concept of the surcharge since the legislation appeared, arguing that, ‘as a fixed sum, it fell hardest on the least well-off, and reduced judicial independence to sentence taking all an individual offender’s circumstances into account. The principles of the surcharge and the way it was activated caused much anger and resentment among the magistracy, and indeed some decided they could not remain on the bench.’
 

The statistics for where the money is spent make interesting reading. 
Victims’ Surcharge

	
	2007–08
	2008–9
	2009–10

	Crown Prosecution Service
	£3 m
	£2.6 m
	£2.6 m

	Independent domestic violence adviser services
	£3 m
	£2.6 m
	£2.6 m

	Victim Support National Centre
	£5.6 m
	£7 m
	£6.2 m

	Total raised
	£3.8 m
	£8.1 m
	£9.2


The figures do not add up. It is understood the Ministry of Justice has had to spend money to top the surcharge up.
 Although the total amount raised for each year is less than the level of expenditure, all figures come from Answers to Written Questions, Hansard. Collecting the statistics has been fraught with difficulties from the start of the scheme. Some of the Hansard reports have been removed from Parliament’s website. Ministry of Justice figures reveal that between April 2008 and January 2009, the victims’ surcharge raised £6.6m. 
The surcharge is ineffective, misdirected and ill-considered. It cannot have been the intention that it should be used for funding the CPS.
28. Explaining sentences

The report. The law requires courts to labour through a list of technical details which compound public confusion. By replacing these requirements with a more general duty, courts will be able to focus on what matters in explaining the sentence they have passed, ensuring this explanation is transparent to the victim, public and offender (para 169). There has not been enough clarity in the way that prison sentences have been explained to victims and public. This has created confusion about how sentences work, in particular between the headline sentence length and the period to be served in custody, with the perception often being that offenders are ‘released early’ and do not serve their full sentence. This confusion has been exacerbated by the introduction and later abolition of the End of Custody Licence scheme to ease overcrowding and the growth in the use of indeterminate sentences where release is at the discretion of the Parole Board and no-one is clear how long the offender will actually spend in custody (para 173). 

Our response The lack of clarity is not a problem caused by the way the sentence is explained. The problem is caused by the complex, piecemeal and contradictory legislation and statutory instruments. The rules for explaining custodial sentences, which are in the Practice Direction (Criminal Proceedings: Consolidation) 2002
 para I.1.7 and Annex C, need no amendment.

Community penalties

29. Curfews

The report We propose to make curfew orders tougher for prolific offenders to give respite to communities, make Community Payback more intensive and more immediate and tougher use of electronic tagging. We also think there is scope to go further by extending the maximum 
hours of curfew to 16 hours a day and the maximum length of curfew from six months to a year (para 65). 

Our response We are opposed to extending the length of curfew hours. As currently proposed it reads like a control order rather than a community programme. 12-hour curfews are already fairly draconian and are generally reserved for prolific night-time offenders. Curfews can interfere with a person’s liberty to a great extent and can, if not utilised properly, be counter-productive. For example, they interfere with an offender’s education, training, and work. Where an offence does not warrant a custodial sentence (even a suspended one) there can be no justification for imposing a 16-hour daily curfew. Further, we believe that a 6-month maximum curfew is already of sufficient length to punish an offender and protect the public. We also consider ‘satellite tracking technology’ to allow the ‘movement of offenders in the community to be more closely monitored’ unattractive as it may well be an infringement of the individuals’ rights under Article 8 of the European Convention on Human Rights. A curfew serves its purpose by ensuring that an individual is at home during specified (usually night time) hours. The curfew, in its present form, serves its purpose and does not need amendment.
The report We must reduce the bureaucracy associated with community orders.

Our response We support this. The reason for this is that the details need to be transferred from legislation to Probation Service Directives. 

30. Community sentences as an alternative to custody 

The report The main way we will achieve this is by developing better community provision aimed at halting persistent, low level offending, and seeking to stop repeat offenders from becoming prolific. The next section explains how we are developing more robust and effective community sentences, but our long-term strategy is also to increase our potential to stop offending earlier and prevent persistence, through a coherent approach in which we will encourage greater use of fines and compensation orders where it is a more sensible punishment than a community sentence, so that community orders can be focused where they can offer best results (para 196). We will also look at whether imposing restrictions on overseas travel could be a useful addition to a community order which could sometimes be enforced by seizing an offender’s passport (para 212).

Our response It would appear the schemes, community payback and citizens panels, are in operation and working well. There are currently 9 million hours of labour provided by prisoners each year and over 1200 nominations from the public for possible community payback schemes. This should be supported.
There are however problems. Increasing the intensity of community payback has a negative impact as individuals may feel unable to cope with the level of work required and choose to go to prison instead. Many defendants who indicate that they will not take part in community sentences are still given community sentences. These orders are then ignored so the imposition of the inevitable prison sentence wastes valuable money and important Probation Service’s resources. Consideration also needs to be given to individuals who are unable to fund transportation, i.e. bus fares, to allow them to complete their community program.

Prison proposals 

31. Prison capacity

The report We will not allow our jails to run out of capacity and we will not introduce any early release schemes (page 2). 

Our response If only it was that simple. It would be wise to remember King Canute! 
32. Prison education

It is noted there is nothing of significance proposed about prison education in the report. The report recognises the significance of 47% of prisoners having no qualifications, but does not propose any solutions to resolve this problem. A prison school system with a focus on literacy, numeracy, life skills and therapy would be efficient in countering this. It would also ensure prisoners are better placed to cope mentally and intellectually with the demands placed upon them when they are released into the community. We consider that education is vital for reforming prisoners. A prisoner who has little work experience on his CV and cannot read or write properly will find finding work after prison very difficult. Time spent in prison should be used to develop literacy, numeracy and life skills. It was noted that data from the Social Exclusion Unit, Reducing re-offending by ex-prisoners, London, Crown Copyright (2002), states the following: 65% of prisoners have numeracy skills below Level 1 (below 11 years of age), 48% of prisoners have a reading ability below Level 1 (below 11 years) 81% of prisoners have a writing ability below Level 1 (below 11 years). It is suspected not much has changed since then. Education has always been one of the first budgets to be cut in prison. 

33. Prison work 

The report Prisoners will face the tough discipline of regular working hours (page 14). We will ensure that more prisoners are expected to work a full working week (page 14). We will ensure implementation of the Prisoners’ Earnings Act in respect of payments to victims’ funds, and explore other ways to make deductions from prisoners’ wages for uses including reparation to victims and communities (page 14). We are developing a new type of prison: the working prison. We anticipate that in a working prison, prisoners will work a full working week of up to 40 hours. We aim to generate around £1 million per year from these prisoners to go towards services which support victims. 

Our response Increasing work for prisoners is a complex issue. Many schemes work very well. However, it should not be used to provide cheap labour for inflated private profit. Preference for these contracts should be given to not-for-profit organisations that reinvest. Previous schemes have failed because there is a belief that all prisoners would take part. Some prisoners simply refuse to engage. Successful programmes need to be built on. 

34. Financial reparations in prison

The report We will implement the Prisoners’ Earnings Act to make deductions from prisoners’ wages to provide services for victims. 

Our response Some victims do not wish to receive money from those who have committed offences against them. The amount of money available would appear derisory and insulting to victims. 

Deductions from prison earnings should be limited. If too much is deducted then there is little incentive to encourage the prisoner to take part and keep him motivated. It would be of greater benefit to the prisoner and the wider community for prisoners to have access to personal funds upon release/end of sentence to reduce the need for reoffending. Prisoners who reoffend are more likely to have problems of funding upon their release if they are not permitted to keep a significant proportion of their earnings. 

35. Prisons ‘virtual campuses’

The report We will roll-out a ‘virtual campus’ across the prison estate: a cost-effective and secure means of delivering IT-based individualised learning and employment services for prisoners that can also be available after their release, and a greater number of employer-led training workshops to increase offenders’ work skills and establish working relationships with employers prior to release (para 109). To support implementation we will engage with employers to work with offenders. We will also identify senior business leaders to champion the role and contribution of employers in rehabilitating offenders through skills development and work in both prisons and the community (para 112).

Our response The software programmes would need to be diversity compliant specifically acknowledging the language skills of the prisoners and their different needs. However, a ‘virtual campus’ will be of little benefit to those prisoners who are illiterate and innumerate. The primary funding need is for basic literacy and numeracy skills. 

36. Fixed recall periods 

The report For the most serious cases, release should be on the basis of a risk assessment by the Parole Board. However, for cases where there is no evidence of serious risk to the public, a fixed recall period or re-release of the offender following an administrative review can provide a sufficient sanction for the offender. We will therefore seek to extend the Government’s powers to do this. 

Our response We support the intentions behind this proposal. The periods are at the moment fixed but for many offenders they are too long and so are unjust. 

37. Bail 

The report In order to make best use of prison to punish serious and dangerous offenders, we also need to rethink how we use it for remand. When it is used properly, remand in custody helps to keep the public safe, and bail legislation has rightly been strengthened recently to reflect that priority better. Clearly the courts must be able to remand defendants in custody in serious cases, and where there is a risk of reoffending of a sort that would cause injury. However, each year several thousand people are remanded in custody awaiting trial for offences for which they would be unlikely to receive a custodial sentence if they were convicted, because the offence of which they are accused is not serious enough to warrant it. In these cases custodial remand achieves little. There are limits to what the criminal justice system can properly do with unconvicted prisoners. The Government therefore intends to remove the option of remand in custody for defendants who would be unlikely to receive a custodial sentence. This will not impede justice. If a defendant fails to attend, the trial will proceed in their absence, unless there is good reason why it should not (para 179).

Our response This proposal ignores the real problem. People who are remanded in custody before trial but do not receive a custodial sentence fall into some of the following situations: 

a) People who continually fail to attend. Trying those defendants in their absence does not solve all the problems. 

b) People who commit offences on bail and will continue to commit offences if released on bail.

c) People who require custody but by the time they come to sentence have already served enough so that they can be given a community sentence. 

d) People who have the more serious offences dropped or are acquitted of them.

It would be very hard to assess whether someone is ‘unlikely to receive a custodial sentence’. The proposal will be counter-productive. 

Other matters

38. The Sentencing Council

The report The Sentencing Council guidelines are the principal way by which consistency can be achieved. Courts are required to follow these guidelines except where it is not in the interests of justice for them to do so in an individual case. The Sentencing Council has recently been established and is progressing with its work programme at pace (para 168). 

Our response This may be the intention but it is not the reality. The old Sentencing Guidelines Council, without consulting the profession or considering sentencing systems in other jurisdictions or in the past, used the Magistrates Association system as a template for the guideline system. It is a poor system even for a simple offence. It is wholly unsuitable for the Crown Court, has not produced consistency and has had to be sidelined by judges as they attempt to pass the right sentence. The Sentencing Council, like the old Sentencing Guidelines Council, has a majority of members with little if any experience of sentencing and no legal training in law, let alone sentencing law. The Council is not working at a pace. In eight months they have produced a consultation paper for some assault offences. The paper’s proposals are almost impossible to apply and the paper is a missed opportunity. The proposal is exceptionally complex. 
Unless there is at least one non-judicial member on the committee who has a knowledge of sentencing law, the Council will be unable to produce proper guidelines. 
The sources of information relied on by the MoJ are alarmingly poor. Urgent steps should be taken to ensure the MoJ’s information sources are improved. 

39. Working with communities and the Police Reform and Social Responsibility Bill  
The report We will give people better information about how crime and reoffending affects their community and more opportunity to find out what is being done about it so that they are better able to demand more action where it is required.

Our response The judicial decision has to be wholly independent and free from public clamour. This is an essential part of the rule of law. The proposals for further community involvement in crime reduction are costly and will achieve little. All attempts in the past have not been worth the cost. Anything the authorities say about crime is mistrusted as the statistics are very poor. Any money for this should be diverted to where it is needed. 

Policing should be left to police officers. Community involvement is usually counter-productive. The decision making should not be shared. It adds expenses, involves people who may know little and would often be only concerned about their own priorities/prejudices. 

The report The central proposition is the establishment of directly elected Police and Crime Commissioners. From May 2012 they will assume overall responsibility for the totality of policing and reducing crime within a police force area. They will work with a range of local partners, including Community Safety Partnerships, other criminal justice agencies and private, voluntary and community sector partners to reduce crime (para 268). 

Our response What matters is what happens on the street. Of particular importance is how long it takes for a police car to arrive at an incident. There is a need for communities to have some involvement in policing. There is no need to extend it.

The report We also need to promote other opportunities for public involvement, through consultation about local concerns and action to address them and through volunteering. We want to test new, innovative ways of getting communities more involved in tackling low-level crime and anti-social behaviour. One approach which we are particularly interested in piloting is that of Neighbourhood Justice Panels. These provide a form of restorative justice in which local volunteers and criminal justice professionals are brought together to decide what action should be taken to deal with some types of low level crime and disorder (para 287).

Our response We are strongly opposed to the introduction of Neighbourhood Justice Panels which would lead, if introduced, to injustice. It would be wise to remember that the trial youth community courts which had young members of the public sitting in justice on youths, proposed such severe penalties that they had to be disbanded. Sentencing is highly complex and should not be open to community pressure, because the community know so little about how it works. It is no more suitable than asking for community involvement in the handling of a heart transplant. 

The objective to promote a better understanding of sentencing and encouraging a more ‘joined up’ approach to community safety and the criminal justice system is very positive but hardly new. 

40. An efficient and effective criminal justice system 

The report We will close those courts which are under used, or not fit for purpose, while maximising the use of the remaining court estate by targeting our resources on improving facilities elsewhere (para 272).

Our response We object to the closure of courts on cost grounds alone. Where they are underused or not fit for purpose, this does not represent a change to current policy and no comment is required. 

41. Videos/Virtual courts

The report We also believe that much better and more imaginative use of video technology has the potential to revolutionise the way in which courts’ business is conducted. We are looking at how we can build on existing pilots of virtual courts and prison to court video links to improve efficiency (para 274).

Our response The experience of virtual courts to date makes proposals to build upon these pilots, without adequately assessing their success and cost effectiveness, worrying. 

Anticipated savings as a result of not having to transport defendants to court are cancelled out or significantly reduced when the use of virtual courts leads to an increase in cases being adjourned or where they prevent time saving negotiations between advocates in relation to charges, pleas and bail packages. Aside from the inevitable technical difficulties time slots are also missed due to insufficient notice being given to defence advocates, insufficient conference time and the absence of necessary documentation. Facilities in police stations, unlike courts, are not generally equipped to enable confidential conferences with defendants or to consider taped interviews or CCTV evidence. The safety of defence advocates is also a concern as they are sat next to defendants in closed rooms in front of glass television screens. 

In addition to concerns that virtual courts do not in fact enable any significant savings, there are concerns about the fairness of proceedings especially now that the consent of the defendant is no longer required. There is a clear inequity of arms when prosecutors are at court but defence advocates make their submissions through a television screen. The boundary between the police and prosecutor is eroded with police arresting, charging, serving disclosure, and dictating conference access etc. 

It is hoped that a thorough consultation will consider the success of virtual courts and any changes that need to be made before any extension of their use is considered.
42. Conclusions
The criminal justice system requires a 10-year plan with priorities within that programme clearly set out. We have sketched the particular areas which require attention. 

a) Asset seizure must effectively seize the assets.

b) Treating the mentally ill and consequently protecting the public.

c) The replacement of IPP.
d) The replacement of the wholly inappropriate guideline system for sentencing. 

e) Having adequate prison capacity so the public are protected. 

f) The reform of prison licences. 

g) The reform of the Rehabilitation of Offenders Act 1974. 

We hope there will be a series of papers to deal with these major areas. 

Future proposals need to be more specific, and always with the involvement of professionals before drafting. As indicated before, we will be happy to assist.

We also stress funding must be long term so valuable programmes are not lost. There must be more attention to the needs of the community and less attention to pleasing the media. 
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